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It is with profound sorrow that we learn of the death of James 
J. Hogan, who was formerly an editor of the Beview. His ability 
and the earnestness of his purpose commanded admiration and con- 
fidence, and his loyal friendship endeared him to his associates. In 
his death, every editor of the Beview who knew him feels a sense of 
personal loss. _— __^^_«_,i^__^^_. 

NOTES. 

Effect of Time Limitations in Tickets Over Connecting Bail- 
roads. — It is well established that a carrier may prescribe the time 
within which a ticket must be used, provided the limitation be a rea- 
sonable one. 1 The time is reasonable if, in view of the then existing 
circumstances and conditions, the passenger can by the exercise of rea- 
sonable diligence complete the journey within the time limited. 2 Under 
what circumstances such a limitation is binding on a passenger, how- 
ever, is a vexed question. In the absence of a reduced rate, some 

Elliott, Railroads § 1598. 

J G. C. & S. F. Ry. Co. v. Wright (1893) 2 Tex. Civ. App. 463. For an 
extension of the rule see Tex. & Pac. Ry. Co. v. Dennis (1893) 4 Tex. 
Civ. App. 90. 
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courts argue that a ticket is only evidence of the contract implied by 
law, and a token to enable the carrier, to recognize the bearer as the 
person entitled to carriage, and, therefore, in the absence of an express 
contract, a time limitation is of no effect unless the passenger's atten- 
tion is called to it and he assents thereto. 3 But the better view at the 
present time seems to be that a ticket is something more than a mere 
receipt because it entitles one to future rights and is, in fact, a formal 
contract the terms of which are fixed by custom. 4 Accordingly, since 
the time limitation is customary the purchaser is bound to take notice 
of that term. Certainly where the ticket is sold at a reduced rate the 
purchaser is put on notice that it may contain special provisions, and 
he is therefore bound by a time limitation regardless of his actual 
knowledge. 6 In the case of a binding limitation the honoring of the 
ticket before midnight of the day on which the ticket expires entitles 
the passenger to complete the journey, even though it may not term- 
inate within the time limit. 7 This is either on the theory that the law 
looks with disfavor on forfeitures and, therefore, construes the limita- 
tion most favorably to the passenger, 8 or that the ticket when pre- 
sented for use and accepted, is at once used for the purposes of the 
entire trip and cannot be made use of again. 8 

The recent case of Brian v. Oregon Short Line R. Co. (JMont. 
1909) 105 Pac. 489 involved the application of these principles to the 
ease of connecting carriers. The court held that the ticket must be 
presented to the final carrier before the expiration of the time limited, 
and that the final carrier was not liable because of delays caused by 
prior carriers. It is true that where there is a partnership, 10 or a 
joint contract, 11 or perhaps, in the absence of other qualifying pro- 
visions, where the trip is to be continuous over the entire route, 12 that 
the connecting carriers are all liable for the default of anyone. 13 In 

3 Boyd v. Spencer (1898) 103 Ga. 828; Louisville & Nashville R. R. Co. 
v. Turner (1898) 100 Tenn. 213. 

'Beale, 1 Harv. L. Rev. 17; Elliott, Railroads § 1593; Hanlon v. 111. 
Central R. R. Co. (1899) 109 la. 136. 

'Chicago & A. R. Co. v. Mulford (1896) 162 111. 522; Freeman v. A. T. 
& S. F. Ry. Co. (1905) 71 Kan. 327. 

"Elliott v. So. Pac. Co. (1904) 145 Cal. 441. 

'Evans v. St. L. I. M. & S. Ry. Co. (1882) 11 Mo. App. 463. 

'Cleveland etc. Ry. Co. v. Kinsley (1901) 27 Ind. App. 135. 

"Beale & Wyman, Railroad Rate Regulation § 673 ; Auerbach v. N. Y. C. 
& H. R. R. R Co. (1882) 89 N. Y. 281. For the effect of various time 
limitations see Lundy v. Cent. Pac. R. R. Co. (1885) 66 Cal. 191; G. C. & 
S. F. Ry. Co. v. Wright supra; Pier v. Finch (N. Y. 1857) 24 Barb. 514; 
Boyd v. Spencer supra. 

"A. T. & S. F. Ry. Co. v. Grant (1894) 6 Tex. Civ. App. 674, 680; 
Champion v. Bostwick (N. Y. 1837) 18 Wend. 175, 181. 

"Knott v. R. & G. R. R. Co. (1887) 98 N. C. 73; Lowenburg v. Jones 
(1879) 56 Miss. 688. 

"See G. C. & S. F. Ry. Co. v. Looney (1892) 85 Tex. 158; Lundy v. 
Cent. Pac. R. R. Co. supra. 

"Swift et al. v. Pac. Mail S.S. Co. (1887) 106 N. Y. 206; Block v. 
Fitchburg R. R. (1885) 139 Mass. 308; Barter v. Wheeler (1869) 49 
N. H. 9, 27. The establishment of through rates is not of itself sufficient 
to establish such a partnership or joint contract. Wehman v. M. St. P. 
& S. Ste M. Ry. Co. (1894) 58 Minn. 22; Chicago & A. R Co. v. Mulford 
supra. 
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the case of a limited ticket where the contract is joint it would also 
seem that the final carrier might be held individually liable on the 
ground that, although the presentation of the ticket within the time 
limited is a condition precedent to tbe right of carriage, yet, where 
performance of the condition has been made impossible by the act of 
some of the joint obligors, the other cannot insist on its performance. 
Again, the ticket might be considered an entirety, so that the com- 
mencement of the journey within the time limited would be sufficient, 
and subsequent carriers would have to honor the ticket although not 
presented to them until after the expiration of the limitation, as in 
the case of a ticket over one line. 14 However, in the ease of a coupon 
ticket it is generally held that the initial carrier is only the selling 
agent for the other carriers 10 and, that in so far as the duties and 
responsibilities of the different carriers are concerned, it is equivalent 
to the purchase of a ticket at the office of each company constituting 
the through line. 10 It follows that the passenger may stop over be- 
tween connections, the phrase "continuous passage," as contained in 
the ticket, being interpreted, as in the case of Brian v. Oregon Short 
Line E. Co., to mean only a continuous passage over each individual rail- 
road. 17 In these cases, therefore, since the contract is entered into 
with each road individually, it is obvious that the limitation applies 
to each coupon separately, and that the ticket must be presented to the 
final carrier before the expiration of the time limit. 18 This is a con- 
dition precedent to the right of carriage, and since nothing will excuse 
the performance of such a condition, no carrier can be compelled to 
honor the ticket because the default of prior carriers has prevented its 
timely use. 19 However, the condition to be binding must be reason- 
able, so that the final carrier must honor a ticket containing an un- 
reasonable time limitation provided the passenger has availed himself 
of the first reasonable opportunity to begin the journey, and has rea- 
sonably continued it. 20 

Even where the limitation is reasonable a passenger prevented 
through the fault of prior carriers from using his ticket should have 
some remedy, and it has been intimated that the carrier causing the 
delay is suable. 21 In general, carriers are liable ex delicto for reason- 
ably foreseeable damages resulting from delays due to their own fault. 22 
It is submitted that connecting carriers who issue through tickets are 
reasonably chargeable with knowledge of one another's schedules and 
train connections. Consequently the death of the ticket for any sub- 

"G. C. & S. F. Ry. Co. v. Looney supra. 

"Nicholas v. So. Pac. Co. (1892) 23 Ore. 123; Hartan v. Eastern 
R. R. Co. (1873) 114 Mass. 44. 

K Penn. R. R. Co. v. Connell (1884) 112 111. 295; Knight v. Portland 
S. & P. R R. Co. (1868) 56 Me. 234. 

"Auerbach v. N. Y. C. & H. R R. R. Co. supra; Brooke v. Grand Trunk 
R. W. Co. (1863) 15 Mich. 332. 

"Rutherford v. S. L. S. W. Ry. Co. (1902) 28 Tex. Civ. App. 625; 
Auerbach v. N. Y. C. & H. R. R. R. Co. supra. 

U G. C. & S. F. Ry. Co. v. Looney supra; Penn. Co. v. Hine (1884) 41 
Oh. St. 276. 

"Little Rock etc. Ry. v. Dean (1884) 43 Ark. 529; Tex. & Pac. Ry. Co. 
v. Dennis supra. 

"See G. C. & S. F. Ry. Co. v. Looney supra. 

K Miller v. So. Ry. (1903) 69 S. C. 116. 
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sequent stage of the journey is a reasonably foreseeable consequence of 
actionable delay by a carrier to whom the ticket is presented at a time, 
when, the ticket would be good for the balance of the journey only 
in the absence of such delay. Nor is it a defense to such a carrier to 
prove delay by prior carriers. It is immaterial that an earlier train 
could have been taken on the defendant's road, 23 for a passenger has a 
right to defer beginning any stage of his journey until the last train 
which, if on time, will enable him ultimately to present his ticket to 
the final carrier before the expiration of the time limit. This follows 
because of the stopover privileges attaching to a coupon ticket. If the 
delay caused by the various carriers is non-actionable the passenger is 
without remedy. The consequent hardship is obvious, and it would 
seem that in cases of this character the courts should be liberal in their 
construction of the reasonableness of the time limitation. 



The Position of a Principal Whose Agent Has Exacted Prom 
The Borrower a Usurious Bonus. — A recent New York case, Silver- 
man v. Eatz (1910) 120 N. T. Supp. 790, affirms the doctrine, which 
despite vigorous criticism 1 is now generally accepted, that a principal, 
whose agent without his knowledge or consent, in addition to the legal 
rate of interest, exacts from the borrower a commission for himself, is 
not chargeable with usury. 

The opposing argument rests largely on the ground that the entire 
transaction between the borrower and agent is a single contract. This, 
however, apparently disregards the actual facts since no one of the 
three parties concerned intends that the agent's exaction for himself 
shall be a part, of the contract between lender and borrower. The 
borrower is not entitled so to regard the transaction for, since such 
a contract would be illegal, the agent cannot be presumed to have 
authority to make it. 2 Moreover, the agent's demand is clearly a per- 
sonal one, interposed as a condition precedent to the creation of the 
principal contract. 

A further objection to the binding force of the agent's act upon the 
principal is found in the fact that although the principal is innocent, 
the borrower is cognizant of the wrongful act. The resulting hardship 
upon the lender and the danger of opening a door to fraud upon him 
that would be created by allowing the borrower to set up the plea of 
usury under such circumstances have undoubtedly been important fac- 
tors in the adoption of the present rule. The borrower can scarcely 
be said to be in a position to invoke the rule of the principal's liability 
for the wrongful acts of the agent since the reason on which that lia- 
bility ordinarily rests — that where one of two innocent parties must 
suffer, the loss should fall on him who made possible the wrongdoing — 
operates in this case to throw the responsibility on the borrower. In- 
deed, the latter can be said to be innocent only on the theory that he 
acted involuntarily and as a victim of oppression. Although this 
theory may so apply where the borrower is dealing directly with a 
principal, when he negotiates with an agent the fact that the transac- 
tion proposed by the latter is illegal should put the borrower on notice 

^Little Rock etc. Ry. Co. v. Dean supra, at 533. 

'Condit v. Baldwin (i860) 21 N. Y. 219 (dissenting opinion) ; Bell v. 
Day (1865) 32 N. Y. 165 (dissenting opinion) ; New England etc. Co. v. 
Hendrickson (1882) 13 Neb. 157; Robinson v. Blaker (1902) 85 Minn. 242. 

'Call v. Palmer (1885) 116 U. S. 98. 



